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THE ASSOCIATION OF CARIBBEAN STATES

1ST PREPARATORY MEETING OF THE LEGAL SUB COMMISSION 

Teleconference: 19th March, 2010

Draft Report
The Preparatory Meeting of the Legal Sub Commission of the Caribbean Sea Commisssion (CSC) took place via teleconference on Friday 19th March, 2010. The Meeting commenced at 3:20pm. Of relevance to the discussion between the Secretary General of the Association of Caribbean States (ACS), Chair of the Legal Sub- Commission (CSC) Ms. Nicole Parris, Ms. Joy Ann Skinner (MFA Barbados) Prof. Robin Mahon of the Centre for Resource Management & Environmental Studies (CERMES), Dr. Derrick Oderson Barbados nominee to the Legal Sub Commission and Mr. Oscar Monge Castro Costa Rican nominee to the Legal Sub Commission was establishing the legal framework and the way forward in designating the Caribbean Sea as a Special Area in the Context of Sustainable Development.
I. 
WELCOME AND OPENING REMARKS.
The Secretary General welcomed all to the meeting by teleconference, informing that he would facilitate the Spanish/English translation as requested by Mr. Monge, the designated Representative of Costa Rica to the Legal Commission.
II. 
REVIEW AND ADOPTION OF AGENDA.

The Secretary General then proceeded with the Review of the Agenda and the Agenda was adopted by all the parties present at the Meeting.

III.
INTRODUCTION TO THE CARIBBEAN SEA COMMISSION AND REFERENCE TO THE WORK OF THE INSTITUTIONALIZATION OF THE LEGAL SUB COMMISSION.
The Secretary General stated that the matter at hand was the challenging issue of having the Caribbean Sea Declared a Special Area in the Context of Sustainable Development, and alluded to the fact that an ACS / Scientists’ delegation had gone to the United Nations two years ago and had had an enthusiastic reception.  There had been some resistance from major powers like the EU, France and Japan who had concerns with regard to legal implications and financial impact. He therefore pointed out the fact that the Legal Sub-Commission  needs recommendations on the way to proceed with regards to this challenging issue.

Mr. Oderson informed the meeting that he had followed the initiative regarding the Caribbean Sea from its inception, when he was attached to the Barbados Ministry of the Environment. He therefore understood the background and the legal implications thereof.

The Secretary General agreed that Mr. Oderson would therefore have a key role in guiding the Sub-Commission as he tried to coordinate and bring the best advice to the table.  
IV. THE LIST OF LEGAL INSTRUMENTS AS A JURIDICAL BASIS FOR THE CARIBBEAN SEA COMMISSION.
Mr. Monge was of the view that clarification and consideration of other international treaties was necessary in the definition of this Special Zone.  It was important to clarify the judicial consequences relevant and obligatory to the process; which norm could help to specify a judicial regulations for this Zone.  It should also be very clear whether it was to be a declaration of political nature or a judicial regulation on the matter. 

He questioned how to visualize the enforcement, and relating to international framework vis-à-vis the law of the Sea. He also asked whether the Caribbean Sea Commission aspired to have this as a political declaration that is non-binding.  He looked at the last resolution, but in general terms.  We know that at the UN, they have requested us to be more specific.  He points to the core of the issue, that we should focus our attention and have clear objectives.  

Mr. Oderson stated that in his interpretation of the issue of enforcement, we have to consider the matter at 3 levels:

· Application of the International Law of the Sea 

· Regional Legal and Judicial regime regarding the Caribbean Sea, where there is a patchwork

· Domestic and National Laws in terms of enforcement.

International Regional instrument – the Law of the Sea (LOS) Convention.  However, some states are not party to the LOS convention.

There are binding Regional conventions governing the sea.  National level – overlapping regimes i.e. English jurisdiction, Dutch/Roman code.

The task would be to seek to clarify what would be the law to be applied to the space.  Enforcement will be practical at national level. Example, The Caribbean Shiprider Agreement with the US has been complicated.  There are many other experts in Barbados who could possibly assist further, i.e. Prof. Ralph Carnegie and Prof. Winston Anderson who are both LOS experts who could help map out the way forward.

The SG thought it would be an excellent approach, lending clarity to a complex issue.

Mr. Monge stated that he was experienced in International Treaties and there were some issues of international interest, as were Climate Change and the Environment. He commented that with regard to the Special Zone, in his understanding, it would have to be an initiative where the states would be agreeing to norms of mutual benefit, establishing an independent regime, and using an integral approach that would bring the Special Zone into reality.  
IV. 
DISCUSSION OF THE LEGAL IMPLICATIONS OF DECLARING THE CARIBBEAN SEA A SPECIAL AREA IN THE CONTEXT OF SUSTAINABLE DEVELOPMENT.

 He asked the question according to the order of the day, what would be the legal implications?  What is the obligatory judicial nature of the zone; would it be more of a political declaration? For example like the Vienna Convention in which third parties are not obliged to comply.

Mr. Oderson agreed completely with the views that were expressed by Mr. Monge.  He reiterated the point that enforcement may be more easily applicable at national level.  The issue was indeed a complex one.  Several factors had to be addressed: the recognition of legal instrument LOS not all parties to Convention, e.g. Venezuela and the US.  Should we consider what will be useful?

· An existing International or Regional treaty that we can amend?

· An entirely new agreement?

· One that has been applied in a similar region as that of the Caribbean?

Sr. Monge felt that this was the main and most important issue; certainly it would be the right approach.

The Secretary General asked Messrs. Oderson and Monge to make a 1st draft of one page based on today’s discussions.   He suggested broadening the group of experts, as it would be helpful to guide us in the process.

Mr. Oderson agreed that it was an excellent idea, and Mr. Monge also agreed to prepare a one to two page memo.

Mr. Monge further reiterated that while the issue was complex, Costa Rica did not prefer one or another option. He asked whether the Convention Establishing the ACS could not be used as a judicial basis sufficient to carry forward the matter with its member states.

 The Secretary General reiterated his request for first guidelines to motivate other colleagues.
V. 
ANY OTHER BUSINESS

Ms. Nicole Parris subsequently proceeded to suggest that the participants treat with the details of the Sub-Commission emphasizing the need to establish the proposed structure.  The meeting started without formalizing the structure.  She also raised the issue of an institution to play a key role in Sub-Commission.

The Secretary General indicated that the same structure could be applied as that of the ACS/ Caribbean Sea Commission – hand in hand, core issue participation of experts to give clarity and interest.

The Secretary General expressed appreciation for all for their support.

Ms. Joy Ann Skinner reiterated the point that they needed to re structure.  She said that before the Commission makes any determination it is necessary to go back to the raison d’être and objectives of the legal Sub Commission which is slightly more sensitive.

The Secretary General agreed that a sense of balance and rotation principles was necessary.

Ms. Skinner reminded the meeting that there was need for amendment – the legal adviser had been leading and this had been a temporary arrangement. Panama had considered whether they would take the lead and she asked whether there was any confirmation on this.

The Secretary General stated that he was happy with Mr. Oscar Monge, and felt it was possible that he could head this process.

Ms. Skinner stated that they would consider and revert.
VI.
 ADJOURNMENT OF MEETING

The Secretary General reiterated his appreciation to all for their participation.

The teleconference ended at 4:15pm.
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